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PRESIDENT’S REPORT 

 by Ken Kelertas 

 

What a difference a month can make!  On March 
5

th
, 2020,  we held our Annual General Meeting, 

Awards and Judges’ Night.  We paid tribute to 
Bob Martin and Jarvis Sheridan for the outstand-
ing contributions they made over the course of 
their careers to the HCLA, to the profession and 
to their communities. We toasted Bob Lush, only 
to learn on March 17

th
 that he had passed away. 

Bob was a true friend to the HCLA. His friend-
ship, wit and wisdom will be truly missed. We al-
so welcomed our Board of Directors for 2020-
2021. Along with myself, the Board members 
are: 

Melissa Fedsin – Vice-President 
Brendan Neil- Treasurer 
James Page- Secretary 
Sam Misheal – Past-President   

Directors: Melissa Babel 
  Katherine Batycky 
  Evan Chang 
  Kaleigh Dryla 
  Jill Edwards 
  Fay Hassaan 
  Logan Rathbone 
  Amit Ummat 
 

And now… we are all distanced from each other 
as a result of the sudden emergence of a micro-
scopic force that has brought with it a scope of 
consequences that none of us could have imag-
ined.  It’s been a stressful time all around the 
world as we deal with the fallout from COVID-19 
and the uncertainty that it brings. What life will 
look like over the next months has changed, and 
the HCLA is no different. Our Librarian and Exec-

utive Assistant, Karen Cooper is working remote-
ly and is available to answer your library and As-
sociation questions at info@haltoncountylaw.ca. 
We have created a COVID-19 tab on our website 
and continue to gather and post the latest up-
dates from the Ontario Courts and the Federation 
of Ontario Law Associations (FOLA) to keep you 
apprised of the ongoing response by the legal 
community to the pandemic-https://
haltoncountylaw.ca/covid-19/ 

While all of our regularly scheduled social events 
and continuing professional development semi-
nars have been postponed for the time being, we 
are working on remote access options for some 
of our upcoming events so that we can all stay in 
touch and up to date on the law and practice de-
velopments.  Expect more news within the 
week… 

I am also available to field your inquiries at presi-
dent@haltoncountylaw.ca. I am no epidemiolo-

 

A Reminder 

Halton County Law Association 

Dues are Due! 
Please remember to renew your membership! 

                                         2020 Fees 

 

Lawyers:  $200.00 ($146 + FOLA levy $30.52 + HST) 

Paralegals:  $371.17 ($328 + HST) 

Cheques payable to the Halton County Law Association 

Credit Card and Cash payment also accepted! 

Thank you! 

 

mailto:info@haltoncountylaw.ca
https://haltoncountylaw.ca/covid-19/
https://haltoncountylaw.ca/covid-19/
mailto:president@haltoncountylaw.ca
mailto:president@haltoncountylaw.ca
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gist or psychologist, but I am happy to chat with 
you anytime about the law, your practice, and 
where we go from here. If you are feeling over-
whelmed or stressed by it all, be reassured that 
this is a very normal response. However, it’s im-
portant to take a step back and to take regular 
time for self-care. Here’s a few things you can do 
from your home or office: 
 
• Stay physically active 
• “Take 10 to be Zen”- the Ontario Bar Associa-

tion has been on top of this with their daily 
“Mindful Moments”- https://
www.oba.org/2020_COVID_19/Lawyer-
Wellness/Mindful-Moments  Here are some 
other free and fun mindfulness apps to try: 
 

 Insight Timer- https://insighttimer.com/-has 
over 25,000 free guided meditations, from 1 
to 90+ minutes. Try searching by a topic that 
interests you (e.g. stress, learning to medi-
tate, sleep). 

 Smiling Mind - https://
www.smilingmind.com.au/-might be a good 
option if you don’t want to be overwhelmed by 
choice. The meditations are organized by 
structured programs, such as Mindful Foun-
dations, Sleep, Relationships, etc. And who 
doesn’t smile when they hear an Aussie ac-
cent? 
 

• Stay in regular touch with your friends, col-
leagues and family by phone, Skype, FaceTime 
or Zoom 

• Make a homemade meal 

• Take a break from the news 

• Make a music playlist 

• Declutter for five minutes 

• Watch or read something uplifting 
•    Learn something new.  
 
That being said, sometimes things can get over-
whelming, even if you’ve been practicing self-
care. The Law Society of Ontario has a free 
Member Assistance Program administered by 
Homewood Heath for lawyers, law students, 
judges, paralegals and their families that is de-
signed to help members achieve their health and 
wellness goals, especially in these challenging 

times.  I encourage you to visit their website at 
http://www.myassistplan.com which is chock full 
of useful links and information. 
 
Until we see each other again, all the best, and 
stay safe and healthy! 

 
 

https://www.oba.org/2020_COVID_19/Lawyer-Wellness/Mindful-Moments
https://www.oba.org/2020_COVID_19/Lawyer-Wellness/Mindful-Moments
https://www.oba.org/2020_COVID_19/Lawyer-Wellness/Mindful-Moments
https://insighttimer.com/
https://www.smilingmind.com.au/
https://www.smilingmind.com.au/
http://www.myassistplan.com
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LIBRARY NEWS 
by Karen Cooper 

month period during the  COVID-19  pandemic.  

Please contact me for the login information. 

 

I hope you, along with your families and loved 

ones are continuing to stay healthy and safe and 

I look forward to seeing you on the other side of 

this crazy situation. 

What a difference a day makes!   As I packed 

the last few items in my suitcase for my March 

break get-away, I quickly came to the realiza-

tion that this would be a pretty crazy time to 

think about leaving the country.  The COVID-19 

pandemic was coming  on quickly and  I felt like 

Dorothy from the Wizard of Oz, chanting “there 

is no place like home”! 

Things escalated so fast and 

I, like many of you, had to al-

most instantly be prepared to 

work from home.   

 

We have created a COVID-19 

tab on our website and contin-

ue to gather and post the lat-

est updates from the Ontario 

Courts and FOLA in order to 

keep you informed.   

 

HCLA events and meetings 

have been either cancelled or 

rescheduled as webinars, as 

we work through to a new nor-

mal. 

LexisNexis has expanded 

their two week free trial of Ad-

vance Quicklaw to a one 
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BENCHER REPORT  

by M. Claire Wilkinson 

I cannot say that the 2019 group of benchers are 

one big, happy family.   Differences of opinion 

and approach continue to be a regular occur-

rence during Bencher meetings.  And while I 

have long been of the view that diversity of opin-

ion makes for good decision making, it is equally 

critical that the decision makers maintain open 

minds and the willingness to listen. 

During the February 27, 2020 convocation, Con-

vocation dealt with primarily two issues: 

1.  A Motion for best practices in managing 

the compensation fund: 

As many of you likely know, the Law Society 

maintains and manages a compensation fund 

which was created to help compensate clients for 

unrecoverable losses caused by a dishonest law-

yer or paralegal.   Historically, some of the levies 

collected from lawyers and paralegals were used 

for purposes other than compensation fund 

grants and direct fund administration.  There are 

differences of opinion, in retrospect, as to wheth-

er these additional expenses ought to have been 

funded by the compensation fund levy, although 

the monies spent were always appropriately re-

flected in budget statements.  Further, and very 

importantly, no victims were left without compen-

sation, and the total annual fee charged to law-

yers and paralegals was unaffected.  However, 

starting in 2018 the Law Society commenced the 

practice of applying the collected levies for the 

compensation fund only to direct compensation 

fund expenses. 

A motion was brought to establish a policy that 

would continue the already existing practice of 

using compensation fund levies only for the com-

pensation fund and its direct administration.   

Consequently, Convocation unanimously passed 

a motion that confirmed that: 

1)  only direct costs, salaries and expenses 

be allocated to the compensation fund; 

2)  the LSO audited financial statements shall 

disclose whether any costs have been al-

located differently which shall be reported 

to Convocation annually; and 

3)  an external legal opinion be obtained prior 

to any subsequent amendment to the poli-

cy which would have the effect of allocat-

ing any indirect costs, salaries or expens-

es to the compensation fund. 

2.  Discussion regarding who has the right to 

participate in Bencher committees: 

Meetings of The Equity and Indigneous Affairs 

Committee (EIAC) are attended by both Bencher 

members and by representatives of three groups 

that advise EIAC on equity and indigenous mat-

ters.  This committee is unique amongst the vari-

ous bencher committees, as the non-Bencher 

participation ensures that members of equity and 

indigenous groups are guaranteed a voice on the 

committee.  This makes perfect sense.  How can 

the Law Society strive to ensure that the needs of 
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dertaken to consider the participation of non-

Benchers on Convocation committees, and the 

advisability of establishing a standing advisory 

group such as the Equity Advisory Group. 

As a result of these motions being tabled, de-

bate on these issues was deferred, and the 

EIAC committee will continue on in its present 

format, with non-Bencher participation remain-

ing in place. 

This issue had the potential to be equally as 

divisive within Convocation as the heated de-

bate that surrounded the Statement of Princi-

ples, that was eventually voted down at the 

September 2019 Convocation.     

Greater effort needs to be made by the Bench-

ers of the Law Society to find areas of common 

ground amongst the chorus of voices emanat-

ing from the wide ranging perspectives being 

voiced at Osgoode Hall.    Benchers need to be 

equity and indigenous groups are being met if the 

those groups are not heard at the committee ded-

icated to addressing issues and concerns espe-

cially relevant to those communities?    At the 

January EIAC meeting, some Benchers who were 

not committee members attended the committee 

meeting, but were not permitted to speak.   The 

decision as to which non committee members 

have a right to speak at a Bencher committee 

meeting rests with the chair of each specific com-

mittee.   Certainly, if all 54 Benchers showed up 

at every committee meeting and demanded 

speaking rights, committees would be incapable 

of functioning efficiently or productively. 

As a result of this situation, a motion was brought 

and later tabled by two Benchers who were seek-

ing to stipulate that all Benchers have the inher-

ent right to participate and speak at all Bencher 

committee meetings.  There was also a motion 

tabled that suggested that a study should be un-

 



Page 7 

 

able and willing to listen to one another, and to 

establish dialogue, so that all Benchers can work 

more together more effectively and cooperatively 

to carry out the important work of the Law Socie-

ty. 

It is my hope that in the weeks and months to 

come, the Benchers will succeed in overcoming 

differences in philosophy and personal perspec-

tives, to successfully continue to excellent prac-

tice of well considered  and thoughtful decision-

making, that has long been the high standard for 

Benchers of the Law Society of Ontario. 
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Family Law during the COVID pandemic- what 
is happening in the Superior Courts 
 
As we all know from the Notice to the Profession 
from  Superior Court Chief Justice Morawetz  
dated March 15, 2020, Ontario courts are only 
open for urgent matters.  Although the Notice to 
the Profession dated April 2 ,2020 expands the 
process that the courts in different jurisdictions will 
hold, the basic tenet of hearing urgent matters still 
stands.  
 
Since March 15, 2020, we have seen reports of 
decisions or endorsements deciding on whether a 
specific issue at hand was deemed “urgent” and if 
so, then what resolution was made.  The big 
question is, of course, how do we know if our 
client’s issue is “urgent” and will be resolved by 
the court? 
 
The answer, of course as is the case in every 
family law case is, it depends.  
 
However, the following principles have emerged: 
 
1.  From the March 15

th
 notice from the  Chief 

Justice of the Superior Court, the  following is the 
basis for determining if the issue in a domestic 
matter is urgent: 

 a)  requests for urgent relief relating to the 
safety of a child or parent (e.g., a restraining 
order, other restrictions on contact between the 
parties or a party and a child, or exclusive 
possession of the home); 

 b)  urgent issues that must be determined 
relating to the well-being of a child including 
essential medical decisions or issues relating to 

the wrongful removal or retention of a child; and 
 
 c) dire issues regarding the 
parties’ financial circumstances including for 
example the need for a non-depletion order 

The issue needs to fit within these parameters, 
although it is important to note that the Notice 
specifically used the word “including” which 
raises the question as to whether some other 
issue would be considered urgent and expand 
this specific list. 
 
2.  From the endorsement of Justice Pazaratz 
in Ribeiro v. Wright, ( March 24, 2020), when 
the court is considering a Motion for urgent 
relief, the following is to be considered: 
 
 a)  

 

FAMILY LAW NEWS  

by Katherine Batycky 
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 d)  

From the decision of Justice Kurz, in Thomas 
v. Wohleber, 2020 ONSC 1965,the following 
comments help guide us even further: 
 
 a)  The Family law rules clearly indicate 
that in order to proceed with motion before a 
case conference, and MIP session, there must 
be a case that requires immediate attention 
because of urgency or hardship  
 
 b)  As set out in Rosen v Rosen, [2005] 
O.J. No 62 (S.C.J.). the two key steps that must 
be taken to allow an urgent motion to be heard 
before a case conference are 
 
  1)  determining the availability of 
conference dates, and  
 
  2)  counsel/parties conferring in an 
attempt to arrive at a short-term resolution before 
the matter comes to court. 

c) Once those issues are determined, the 
following factors are necessary in order to meet 
the test of urgency in the March 15

th
 Notice ( at 

paragraph 38): 
 

1. The concern must be 
immediate; that is one that 
cannot await resolution at a 
later date; 

2. The concern must be serious 
in the sense that it 
significantly affects the health 
or  safety or economic well-
being of parties and/or their 
children;  

3.  The concern must be a 
definite and material rather 
than a speculative one. It 
must relate to something 

tangible (a spouse or 
child’s health, welfare, or 
dire financial 
circumstances) rather than 
theoretical; 

4.  It must be one that has 
been clearly particularized 
in evidence and examples 
that describes the manner 
in which the concern 
reaches the level of 
urgency 

 

Effective April 6, 2020, there is some 
expansion of the court services, as set out in 
the Notices sent out April 2, 2020.  
 
First and foremost, for all matters, the following 
applies, as set out in the April 2

nd
 general 

Notice: 

Service by Email During the Suspension of 
Regular Operations 

Notwithstanding provisions in the Rules of Civil 
Procedure and the Family Law Rules and 
subject to an order of the Court directing 
otherwise, it is not necessary to obtain consent 
or a court order to serve a document by e-mail 
where e-mail service is permitted. 

Filings 

During the suspension of the Court’s regular 
operations, the Court will accept filings by email 
at the specific email address indicated in the 
region’s Notice to the Profession only for those 
matters that are “urgent” or have been identified 
to be dealt in the region’s Notice to the 
Profession. 

Where counsel and parties deliver materials by 
email, they must undertake to file the same 
materials in paper format, and pay the requisite 
filing fee, at the court counter when regular 
court operations resume. 

For matters that are not “urgent” or have not 
been identified to be dealt with in the region’s 
Notice to Profession, counsel and parties are 
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discouraged from physically attending 
courthouses to file documents in person. 

Communication  

No party and no party’s lawyer shall communicate 
directly with a judge or master, unless the court 
directs otherwise. Lawyers or parties shall 
communicate with court staff and trial coordinators 
by email, pursuant to the region’s Notice to the 
Profession. Generally, the below direction shall be 
followed when communicating by email with court 
staff and trial coordinators. 

1.  To ensure the email is received and processed 
by the appropriate court office, the subject line 
should include the following information: 

•LEVEL OF COURT (SCJ) 

•TYPE OF MATTER (Criminal, Family, Civil,   
Commercial List, Estates) 

•FILE NUMBER (indicate NEW if no court file 
number exists) 

•TYPE OF DOCUMENT (e.g., Motion, 
Conference Brief, Other Request) 

2.  The body of the email should include the 
following information if applicable: 

i. court file number (if it is an existing file) 

ii. short title of proceeding 

iii. list of documents attached (note: attachments 
cannot exceed 10 MB) 

iv. type of request 

v. name, role (i.e. lawyer, representative, party, 
etc.,) and contact information of person 
submitting the request (email and phone 
number) 

 

IN CENTRAL WEST ( Specifically for this 
newsletter, MILTON)  we will now have the 
following process, starting on April 6,2020: (1) 
Urgent matters to be outlined to the court by 
letter, as set out below.. In addition, we will now 
have (2) Consent Motions, (3) Contested 
motions in writing, and  (4) access urgent case 
conferences ( 15 minutes only).  
 
1.Urgent Matters 

Commencing April 6, 2020, all urgent requests 
for hearings in family matters as described in 
the March 15, 2020 Notice to the Profession 
are to be set out in a letter of no more than 2 
pages, setting out: 

a. the relief requested; 

b. the reason why the matter is urgent; 

c. a draft order(s); 

d. confirmation that the matter can be dealt 
with by way of a conference hearing, if 
approved. 

In Milton, the request must be sent to: 
SCJHaltontrialoffice@ontario.ca 

The letter will be reviewed by an SCJ judge to 
determine whether the matter is urgent.  If not, 
the party requesting the hearing will be advised 
by an endorsement in a return email. If  the 
matter is determined to be urgent, the judge will 
issue an endorsement by email setting out the 
term for the filing, service, the time of and any 
other directions for the hearing. If the matter 
does proceed the electronic materials from 
each party are limited to 10MB. Judges will 
NOT have access to court record files. As a 
result, parties must include electronic copies of 
all court filed documents which are relevant to 
the matter. The parties must undertake to file all 
materials and any fee payable upon resumption 
of normal court operations. 

2.Consent Motions: 

All consent motions in family law matters, may 
be delivered electronically to: 

mailto:SCJHaltontrialoffice@ontario.ca
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SCJHaltontrialoffice@ontario.ca. The electronic 
materials must include: 

a) the motion materials 

b) consent by all parties 

c) email addresses for all parties; and  

d) a draft order 

Note that the motion materials must include 
materials previously filed,  and/or electronic copies 
of all court filed documents which are relevant to 
the matter, as the judges will NOT have access to 
the court fie. 

The electronic materials from each party are 
limited to 10MB. 

If a basket motion had been previously filed the 
parties must advise that a “basket motion” had 
been filed prior to court suspension and must 
agree to abandon any basket motion for the same 
or similar relief. 

An SCJ judge will review the materials and, if 
appropriate, issue an order as requested or 
amended .In the event an SCJ judge has issues or 
concerns with the materials or the proposed order, 
the judge will provide the parties with an 
endorsement by email regarding the deficiencies 
or reasons for denial of the order. 

3.Motions in Writing 

Where all the parties agree that the motion can 
proceed based on written materials only without a 
conference hearing, the parties may deliver the 
motion materials electronically to: 
SCJHaltontrialoffice@ontario.ca 

The electronic motion materials must include: 

a)  the motion materials from both parties,  

b) factums,  

c) draft orders,  

d) email addresses of all parties; and  

e) written confirmation by all parties to proceeding 

with the motion by written submissions only. 

The electronic materials from each party are 
limited to 10MB. Judges will NOT have access 
to court record files. As a result, parties must 
include electronic copies of all court filed 
documents which are relevant to the matter. 

An SCJ judge will consider the materials and, in 
due course, issue an endorsement/order on the 
motion.  The SCJ judge may reserve the issue 
of costs and give directions for written 
submissions on costs. 

4.Case Conferences: 

Where all the parties wish to proceed with 
a case conference limited to a total of 1/2 
hour conference hearing time on one or two 
urgent or pressing issues identified by the 
parties, the parties may send their case 
conference materials to: 
SCJHaltontrialoffice@ontario.ca 

The materials must include : 

a) case conference brief 

b) proof of service 

c) identification of the issues to be canvassed;  

d) draft orders; 

e) confirmation in the materials that the parties/
counsel have previously fully discussed the 
issues to be dealt with; and  

f) at least 3 available dates and times for the 
hearing 

The electronic materials from each party are 
limited to 4 pages plus limited attachments 
(as described in the Family Law Rules). 
Judges will NOT have access to court record 
files. As a result, parties must include electronic 
copies of all court filed documents which are 
relevant to the matter. 

An SCJ judge will review the case conference 
briefs and the judge will issue a brief 
endorsement by email setting out the time of 
and directions for the case conference. 
 

mailto:SCJHaltontrialoffice@ontario.ca
mailto:SCJHaltontrialoffice@ontario.ca
mailto:SCJHaltontrialoffice@ontario.ca
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Conclusion 

 
In these very different times, it is important for 
counsel to know the process and provide 
necessary information to the court in the concise 
format required.   

The full Notices can be found on the Halton 
County Law Association website for review. 

 
No matter which process the parties may 
undertake in the weeks to come, it would be wise 
for all of us to embrace the comments of  Justice 
Kurz in the last paragraph of his decision of 
Thomas v. Wohleber, 2020 ONSC 1965,  in which 
he stated: 

 
I commend to the parties the following wise 
words from my colleague, Pazaratz J., in 
Ribiero v. Wright at para. 23 about what the 
court is looking for from litigants during these 
difficult days: 

What we’re looking for is realistic 
solutions. We will be looking to 
see if parents have made good 
faith efforts to communicate; to 
show mutual respect; and to 
come up with creative and 
realistic proposals which 
demonstrate both parental insight 
and COVID-19 awareness. 
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So where do we start in this strange time. 
 
How about some good news… 
 
Crown counsel Amanda Camara was appointed to 
the bench in Hamilton Unfortunately her public 
swearing in ceremony had to be postponed, but 
she has been formally sworn in should be 
appearing in Hamilton shortly. Congratulations to 
Her Honour. 
 
Just last week Lynn Robinson was also appointed. 
Lynn had been working with modernization and 
had been leading the regional case management 
meetings for the last few years. Another 
congratulations. 
 
In terms of local court news/changes, as many of 
you will know the criminal court has gone remote. 
This was no simple task to get up and running. 
Through the cooperation of all the various 
stakeholders we have put together a workable 
process to allow for incustody and urgent matter 
pleas to continue as well as bail hearings. 
 
It would have been near impossible to get this set 
up without the cooperation of all stakeholders so a 
big thank you goes out to the bench (both judges 
and justices of the peace), the crown’s office, 
defence counsel, all the support staff in the 
courthouse especially the clerks and reporters, the 
Halton Regional Police with a special shout out to 
the escort officers who were able to initiate and 
give us an inside line to Maplehurst. 
 
The courthouse is effectively closed for inperson 
appearances. If you have questions feel free to  

 
contact me via email at 
brenndan@neillawson.ca . 
 
Be safe and wash your hands. 
 
 
Brendan Neil is certified by the Law Society of 
Upper Canada as a Specialist in Criminal Law. 
Comments in the above piece are his alone and 
should not be considered as the position of the 
HCLA or it’s respective members. 

 

 

CRIMINAL DOCKET 

by Brendan Neil 

 

mailto:brenndan@neillawson.ca
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 ject to the discretion of the court, tribunal or oth-

er decision-maker responsible for the proceed-

ing.  

It appears, however, that this regulation does 

not apply to any deadlines imposed by existing 

court orders, so be careful. 

 

HEARING MOTIONS AND APPLICATIONS 

Only urgent matters will be heard.  Urgent mat-

ters have been defined to be: 

 Urgent and time-sensitive motions and 

applications where immediate and signifi-

cant financial repercussions may result 

without a judicial hearing  

 

 Outstanding warrants issued in relation to 

a civil proceeding 

 

 Any other matter the court deems neces-

sary and appropriate to hear on an urgent 

basis.  These matters will be strictly limited. 

The court, however, can still decline to sched-

ule an immediate hearing for matters that meet 

the above criteria. 

Hearings may be done in writing, by teleconfer-

ence or by videoconference.  An in-person 

hearing will only take place if the court deter-

mines such a hearing is necessary.  A safe and 

appropriate physical facility will then be found 

for the in-person matter. 

CIVIL LITIGATION LAW 

NEWS  

by James Page 

THE TIMES THEY ARE A-CHANGIN’!  

SWEEPING PROCEDURAL CHANGES WITH 

COVID-19 

With the outbreak of the Coronavirus, there have 

been massively significant changes to the way our 

courthouses are being run. 

And yes.  That’s right.  I used the adjective 

“massively significant”.  Though “massively” may in 

fact be an adverb?  I’m not sure.   

I hope to concisely summarize those broad sweep-

ing changes that are relevant to personal injury 

law, and other forms of civil litigation.  These 

changes are up to date as of writing this article. 

 

LIMITATION PERIODS & PROCEDURAL DEAD-

LINES 

All limitation periods and procedural deadlines 

have been suspended under Ontario Regulation 

73/20 pursuant to the Emergency Management 

and Civil Protection Act.    

The Regulation came into force on March 17 and is 

retroactive to March 16, 2020.  

The suspension applies to any limitation period es-

tablished by statute, regulation, rule, by-law or Or-

der of the Government of Ontario. 

The suspension also applies to any procedural 

step established by a statute, regulation, rule, by-

law, or Order of the Government of Ontario, sub-



Page 15 

 

 counsel of the date, time and manner of hear-

ing, and the time limits of the hearing.  Time 

limits will be strict. 

 

FILING STATEMENTS OF CLAIM & OTHER 

PLEADINGS 

Though limitation periods have been suspend-

ed, claims can still be filed online.   

Small Claims Court claims can be filed through 

the Small Claims Court online filing service.  

Statements of Claim outside of Small Claims 

Court can be filed using the Civil Claims 

Online Portal. 

The Civil Claims Online Portal will also accept 

Notices of Action; Affidavits of Litigation Guardi-

an; Third Party Claims; Statements of Defence, 

Crossclaims and Counterclaims; Defences to 

Crossclaims and Counterclaims; Notices of Dis-

continuance; and Consents to Discontinuance.   

There are other documents that can be filed 

online too, but the vast majority of them are 

pleadings. 

Filing fees can be paid through the online sys-

tem. 

You will need an online account in order to use 

the online system. 

To find the online system look to the “Notice to 

the Legal Profession Regarding the Civil Claims 

Online Service”, dated March 23, 2020.  That 

notice will also direct you to the website for cre-

ating an online account. 

 

IN-PERSON ATTENDANCES AT COURT-

HOUSES 

The Court Services Division has asked mem-

bers of the legal profession and the public not 

to attend courthouses in person unless required 

to attend for a hearing or to make an urgent fil-

ing. 

 

FILING MOTIONS AND APPLICATIONS: 

Moving parties and applicants must file urgent mo-

tions and applications by email to the appropriate 

courthouse email address.  A list of the email ad-

dresses for each courthouse can be found in the 

“Notice to the Profession, the Public and the Media 

Regarding Civil and Family Proceedings” from 

March 15, 2020.   

The email address for the Milton courthouse is 

SCJHaltontrialoffice@ontario.ca  

There are a number of rules associated with this 

new email filing, which can also be found in the 

March 15
th
 Notice.  The main ones are as follows: 

Limit the size of the attachments to 10MB.   

 

 More than one email can be sent with a max 10 

MB attachment or group of attachments, but 

every effort must be made to limit all the materi-

als to 10 MB total. 

 

 Case law and secondary sources referenced in 

Facta should be hyperlinked and that will mean 

they have been “filed” without the need to file a 

Book of Authorities. 

While I summarized the main email rules, I urge 

you to read all of them….carefully. 

 

SCHEDULING MOTIONS AND APPLICATIONS 

Once the material has been filed, a judge will triage 

what is urgent from what is not.  If a matter is 

deemed to be urgent, the “triage judge” will then 

determine a schedule for the service and filing of 

any responding material. 

Once all written submissions have been received, 

the judge will determine the manner of hearing.  

Most matters will be head by telephone confer-

ence. 

The trial coordinator will then advise the parties/

mailto:SCJHaltontrialoffice@ontario.ca
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I could give you the actual web addresses, but 

it’s easier to google these terms. 

 

FUTURE DEVELOPMENTS 

The Advocates’ Society, Law Society, FOLA 

(Federation of Law Associations) and the OBA 

are working together in cooperation with the 

Superior Court of Justice to establish E-

Hearings to combat the extremely limited ac-

cess to justice.  An E-Hearings Task Force has 

been established. 

Keep your eyes peeled and your ears to the 

grindstone for updates. 

Above all else, keep safe. 

 

James Page is a lawyer at Martin & Hillyer 
Associates in Burlington.  He was called to the 
Bar in 2010 and practices personal injury and 
civil litigation.  James currently sits on the Exec-
utive for the Board of Directors of the Halton 

County Law Association.  He is the Past Presi-
dent of the Brain Injury Association of Peel and 
Halton (BIAPH). 

WORKING COOPERATIVELY 

The Superior Court, through its notice of March 15, 

2020, has urged counsel to work together and 

“engage in every effort to resolve” disputes to 

avoid court. 

Obviously, with counsel working together to find 

solutions and avoid judicial intervention, we can 

better protect our own health and safety, and the 

health and safety of our court staff, the judiciary 

and the public generally. 

Be reasonable everyone! 

 

MORE INFORMATION 

For more detailed information, please see: 

 Notice to the Profession, the Public and the 

Media Regarding Civil and Family Proceed-

ings, dated March 15, 2020   

 

 Notice to the Legal Profession Regarding 

the Civil Claims Online Service, dated March 

20, 2020 
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Corporate Immigration Compliance during the 

COVID-19 Pandemic 

These are challenging times for Canadian 

businesses who are managing through the COVID

-19 pandemic. With official government 

instructions on social distancing, self-isolation and 

travel restrictions changing on a nearly daily basis, 

what additional considerations are there for 

Canadian employers of foreign nationals? How do 

employers stay compliant with immigration laws 

while managing the myriad issues that we are 

currently facing?  

 

Immigration Compliance – What should 

employers look at first?  

Employer-specific work permits have up to twenty-

one (21) conditions attached to them, most of 

which can trigger compliance concerns for the 

employer. Some key elements to consider when 

managing a foreign work force are the location of 

work, and the foreign worker’s compensation 

(wages, working conditions and benefits). These 

are among the most likely to trigger compliance 

issues and may create the need for employers to 

rely on ‘justifications’ (as defined in the 

Immigration and Refugee Protection Act and 

Regulations “IRPA” and “IRPA” ) in order to avoid 

findings of non-compliance and associated fines 

and bans from the use of the program.  

 

Location of Work – Can foreign workers work 

from home?   

The location of work is generally printed on the 

work permit itself, and should reflect what was 

included by the employer in the ‘Offer of 

Employment’ through the Employer Compliance 

Portal, or on the Labour Market Impact 

Assessment (“LMIA”) approval notice. An 

ounce of prevention may be worth more than a 

pound of cure on this issue – if the Offer of 

Employment included multiple locations or 

‘work at client’ sites, then potentially an 

employee who was intended to work at the 

employer’s location could remain compliance 

when working from home. But what if the 

location on the work permit is very narrow – 

Toronto, for example – and the Foreign worker 

is asked to work from home (not Toronto) or to 

self-isolate during the COVID-19 measures, 

employers may want to consider whether to 

notify IRCC and/or Service Canada of the 

change and the reason for the change in work 

location. 

Wages, Working Conditions and Benefits  

Foreign workers on LMIA based work permits 

will require special consideration and approvals 

from Service Canada before any changes can 

be made to the wages, working conditions or 

benefits paid to a foreign worker, even if the 

changes are a result of extenuating 

circumstances. In LMIA-exempt work permits 

(NAFTA, Intra-Company transfers etc.) 

changes to compensation that are a detriment 

to the foreign worker (fewer hours work, less 

pay, reduction in benefits, change from 

permanent employee to a contractor etc.) will 

IMMIGRATION LAW 

NEWS  

by Melissa Babel 
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be the areas of concern from a compliance 

perspective.  

 

Immigration Non-Compliance and 

Justifications 

In these unprecedent times, how do we know 

where an employer could be offside on 

compliance as a result in changes to the 

conditions of work for foreign nationals? One thing 

to consider would be the list of justifications for 

non-compliance which include a change in federal 

or provincial law (R203(1.1)(a) the implementation 

of measures by the employer in response to a 

dramatic change in economic conditions that 

directly affected the business of the employer, 

provided that the measures were not directed 

disproportionately at foreign nationals employed 

by the employer (R203(1.1)(c) or force majeure 

(R203(1.1)(g)). It remains to be seen how the 

relevant agencies will assess these situations in 

the weeks ahead.  

Plan ahead for inland extensions of work 

permits – Expect processing times to climb  

Employers should take a careful look at the 

foreign national population and consider filing 

extension applications in Canada for workers 

whose status is expiring shortly. With the 

current travel restrictions for non-U.S. citizens, 

many foreign nationals who otherwise could 

apply for a new work permit on entry to Canada 

(at an airport or land border crossing) may not 

be able to travel to Canada and so will need to 

remain in the country. This can raise issues 

around implied status (working while the work 

permit application process is underway), and 

the temporary loss of public health coverage.  

Foreign workers who are applying for 

permanent residence (“PR”) can expect to have 

their application process slowed down and for 

‘landing’ (the actual grant of status) delayed for 

some time. This in turn may necessitate the 
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unplanned extension of work permits. Employers 

who may leave the PR process in the hands of the 

employee should consider engaging more closely 

with employees in the PR process to ensure 

continuity of lawful temporary status and 

increased visibility into the processing of the PR 

application to manage issues such as caps on 

valid status (for example with intra-company 

transfers).  

 

Travel Restrictions – Carefully consider the 

Government instructions (which can change at 

any point) 

Effective March 18, 2020, international flights will 

be permitted to land only at the international 

airports in Montreal, Toronto, Calgary and 

Vancouver in order to enhance screening for 

COVID-19. This can impact travel plans for 

workers entering Canada as well as the overall 

decrease in commercial air traffic that is 

expected.  

Non-US national foreign workers may not be 

permitted to travel to Canada for some time 

(unless they are considered ‘essential workers’ 

or otherwise exempt from the travel restriction). 

Employers should carefully review their travel 

policies for any non-essential travel in line with 

the recommendations from the federal 

government and approach the travel of foreign 

nationals with special care to avoid foreign 

worker employees from being unable to travel 

to or return to Canada.  

 

“This article was originally published by The 

Lawyer’s Daily (www.thelawyersdaily.ca), 

part of LexisNexis Canada Inc.” 

 

 

http://www.thelawyersdaily.ca
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The Doctrine of Rectification and 
Beneficiary Designations 

It is well known that contracts and other written 
documents can be rectified in certain 
circumstances to correct obvious errors or other 
deficiencies. Estate lawyers encounter 
situations in which testamentary documents, 
typically Last Wills and Testaments or the 
Codicils thereto, are rectified. The 
Manufacturers Life Insurance Company v 
Sorozan Estate, 2016 ONSC 2914 - [Available 
here] is a 2016 decision of the Ontario Superior 
Court of Justice which considers how the 
principles of rectification may apply to correct 
life insurance beneficiary designations, or allow 
for the substitution of such documents where 
they cannot be located. 

In this case, after the deceased's death, there 
were competing claims against the proceeds of 
a group policy on the life of the deceased by his 
surviving spouse and a child from a prior 
marriage. The deceased's spouse asserted that 
she was the sole beneficiary of the life 
insurance policy valued at $80,000. 

The primary evidence before the court was as 
follows: 

• a beneficiary designation form from 1986, 
naming the deceased's child and the 
deceased's spouse as equal beneficiaries, 
which had subsequently been struck through 
with a vertical slash; and 

• a Group Life Insurance Record dated 1996, 
sent to the deceased and indicating that the 
beneficiary of the policy was the deceased's 
common-law spouse. 

Justice Dunphy was required to make inferences 
on the basis of what limited evidence was before 
the court to determine that the proper beneficiary of 
the life insurance policy was the surviving spouse, 
notwithstanding that the form designating her as 
beneficiary could not be located:  

[18]           I find that it is likely on the 
balance of probabilities that Mr. 
Sorozan Sr. signed and delivered to 
Allstate a designation of beneficiary 
form after 1986 and prior to August 1, 
1996 naming Ms. Partanen as the 
sole beneficiary of his group life 
insurance policy benefit but that the 
form has been misplaced or lost. In 
my view, this is the only reasonable 
inference that can be drawn based on 
the following: 

a. The fact that the 1986 
designation of beneficiary 
form has been manually 
struck with a vertical slash, 
apparently on Mr. Partanen’s 
retirement day in 1991, 
suggests that the document 
had been superseded and 
was no longer considered 
current or valid; 
 

b. The Record dated August 1, 
1996 unequivocally certifies 
that [the surviving spouse,] 
Ms. Partanen is the sole 
beneficiary of the life 
insurance benefit and the 
cover letter that 
accompanied it describes the 
Record as a “Certificate” that 

ESTATES NEWS  

by Suzana Popovic-Montag and Nick Esterbauer 

http://canlii.ca/t/gpr6t
http://canlii.ca/t/gpr6t
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Mr. Sorozan was urged to 
(and did) keep in his 
records; and 
 

c. Ms. Partanen’s affidavit 
evidence supports this 
inference in that Mr. 
Sorozan Sr. confirmed to 
his lawyer at the time he 
made his will in 2014 that 
he knew Ms. Partanen to 
be the beneficiary in 
circumstances where it 
would have been very 
simple for the lawyer to 
change the beneficiary by 
will had there been any 
doubt. 

[19]           It is simply not 
reasonable to assume that Allstate 
made a mistake in sending the 1996 
letter attaching the Record to its 
retired employee. Ms. Boulay’s 
suggestion that Allstate might have 
confused this with an annuity makes 
no sense given that the annuity in 

question was entirely different 
and contained joint contingent 
beneficiaries. I conclude that 
Allstate had in hand at that time a 
designation of beneficiary form 
from Mr. Sorozan Sr. (dated after 
the 1986 form) naming Ms. 
Partanen as sole beneficiary and 
that it has since misplaced that 
form. 

[20]           Mr. Sorozan Sr.’s 
handwritten instructions to his 
lawyer in regards to the will 
corroborates his general intention 
to make Ms. Partanen his 
universal beneficiary and 
corroborates in part Ms. 
Partanen’s affidavit evidence that 
Mr. Sorozan Sr. felt that he had 
sufficiently provided for his son 
with cash payments over the 
years. I accept that Mr. Sorozan 
Sr. would have effected a change 
of beneficiary by will but for the 
confirmation the Record provided 
him with confirmation that this 
was simply not necessary. 
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… 

[23]           Ms. Partanen was in fact 
the designated beneficiary. The fact 
that a written document cannot be 
located does not lead to the 
conclusion that it has no effect if its 
existence and content can be 
inferred from other evidence. The 
1996 Record provides that 
evidence. There is no doubt as to 
Mr. Sorozan Sr.’s intentions – he 
had the letter from Allstate from 
1996 in his possession at all 
material times including when he 
approached his lawyer to give 
instructions to draft his will. Had the 
Record not conformed to his 
intentions, there were steps that he 
could have taken when he met his 
lawyer. 

This decision highlights not only the importance 
of maintaining clear records as to the intended 
beneficiary of a life insurance policy, but also the 
potential importance of the notes of solicitors and 
other advisors. A doctrine like rectification does 
not allow a remaking of the contract based on 

fairness or finding the intentions of the 
deceased in naming a beneficiary, and its 
application is somewhat limited; however, the 
evidence of independent third parties will often 
be determinative where rectification is 
permitted. 
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Don’t Steal My Dance Moves! 
 
Fortnite is one of the most popular online video 
games in the world.  Playable through console 
(Xbox, Nintendo Switch) and PC (Windows, 
MacOS) gamers compete with one another 
around the world in a 1

st
 person shooter game.  In 

the Battle Royale mode up to 100 players face off 
against each other to try and be the last player 
standing.  Over 125 million people played Fortnite 
Battle Royale in its first year of release. 
 
A popular offering in-game, and lucrative for the 
game developer, are emotes.  A player controls a 
3d character in the game.  Along with carrying out 
actions that can help the player succeed in the 
game, such as building defences and shooting at 
other players, a player can also direct the 3d 
character to perform actions that don’t affect 
gameplay but that players may find amusing or 
enjoyable to watch - these are called emotes.  
Most emotes involve the 3d character engaging in 
a few dance moves.   
 
Well-liked emotes have included dances known as 
the Floss, the Dab, Orange Justice, and the 
Electro Shuffle.  Players can receive emotes from 
unlocking them through gameplay or by buying 
them with real money.   
 
As Fortnite achieved ever greater success, people 
began to pay more attention to the various parts of 
the game that contributed to that success.  In 
particular, people who may have inspired some of 
the dance moves, that found their way into the 
game as purchasable emotes, set their sights on 
the developer of Fortnite, Epic Games, and sued 
them.   

Creators of the dance moves claimed that by 
placing them into the game, for purchase by 
players and for profit by Epic, Epic Games had 
infringed the copyright of the dance creators.  
The facts of the various claims differ, so it is 
difficult to judge their strength.  One example is 
Alfonso Ribeiro, best known as Carlton on the 
television show The Fresh Prince of Bel-Air, 
who filed suit over a dance that he used to do 
on that show that Epic Games included in 
Fortnite and called Fresh.  In another case a 
mother sued Epic Games over a dance, that 
her minor son called the Orange Shirt Kid 
performed in a YouTube video, that Epic 
Games added to the game.  Epic Games has 
always contended that no one can copyright 
dance moves. 
 
While the lawsuits were ongoing, in 2019 the 
US Supreme Court came to a unanimous 
decision in Fourth Estate Public Benefits 
Corp.  v. Wall-Street.com ruling that a lawsuit 
for copyright infringement may not proceed if 
the copyright is not registered.  Once 
registered, the owner of the registration may 
sue for infringement that occurred before and 
after the registration. 
 
Many of the parties who argued that Epic 
Games had infringed the copyright in their 
dances did not have copyright registrations so 
they filed applications for copyright right away.  
The US Copyright Office rejected the 
application of Alfonso Ribeiro to register 
copyright in his dance calling it a simple dance 
routine that was not registrable as a 
choreographic work under copyright law.  As a 
result Ribeiro has dropped his lawsuit against 

CORPORATE NEWS  

by Ryan Smith 
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Epic Games.  The Orange Shirt Kid lawsuit is still 
ongoing. 
 
In Canada in order for copyright protection to arise 
at all, the subject matter would have to be capable 
of protection, be original, and be expressed (fixed) 
in a material form, for example, a choreographed 
dance reduced to writing or filmed on video.  In 
respect of Ribeiro’s lawsuit, it was not clear that 
his dance was ever choreographed instead of 
being spontaneous random dance moves, it was 
not clear that certain limited dance moves were 
capable of protection, and there was even a 
question about ownership as it is likely Ribeiro did 
not own the television show where he first 
performed the dance moves.  When thinking of 
written expressions of copyright, complete books 
are protected while book titles are not.  Similarly it 
seems arguments can be made that an entire 
choreographed dance routine is protected while a 
few dance moves strung together are likely not. 
 
While the lawsuits continue, Epic Games, perhaps 
in a move to thwart future lawsuits has licensed 
some dance moves and music from the subject of 
one of the most popular memes ever: the Rick 
Roll.  English singer Rick Astley released the song 
“Never Gonna Give You Up” in 1987.  The song 
was #1 in over 25 countries.  Way later, in the 
internet era, the song became the basis for 
Rickrolling, which is a prank and internet meme 
involving the unexpected appearance of the music 
video for the song.  People play this prank by 
providing others with a disguised hyperlink that 
leads to the music video. 
 
Epic Games has licensed the use of the song 
“Never Gonna Give You Up” or at least a portion 
of it and paired it with Rick Astley’s dance moves 
seen in the music video for the song. 
 
Perhaps this is a step by Epic Games to avoid 
lawsuits over songs and dance moves in the 
future, or as a way to show that it is compensating 
artists for what they create even if the law does 
not recognize any ownership in dance moves, or 
maybe both.  Perhaps now, gamers can take 
some satisfaction from the fact that a portion of 
the money they spend in-game on certain dance 

moves is going to that person who gave joy to 
millions with those few sweet moves. 
 
 
 
Ryan Smith is a lawyer and trade-mark agent at 
Feltmate Delibato Heagle LLP.  He is the 
author of Intellectual Property Law in 
Commercial Transactions. 
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Instead, we welcomed the 50/50 draw conduct-

ed by the Halton County Law Association at 

their holiday party. Plans were also in the 

works for sponsorships being sold to law firms 

for the Mock Trials, which would have allowed 

the law firms to be permanently featured in so-

cial media posts as well as literature at the 

Mock Trials themselves. If your firm is interest-

ed in sponsoring Mock Trials in 2021, please 

keep your eyes on the emails requesting peo-

ple who may be interested.  

Thank you all for your continued support of jus-

tice education in the Halton Region.  

I would also like to take this chance to thank all 

the members of the of OJEN Halton Commit-

tee including the lawyer members, specifically, 

Laura Oliver, Jill Edwards, Stephanie Clenden-

ning and Kaleigh Dryla.  

Inga B. Andriessen  
Chair 
OJEN Halton Committee 

 
 
 
 
 
 
 
 
 
 
 

OJEN NEWS 

 by Inga B. Andriessen 

Unfortunately, due to the COVID-19 social distanc-

ing restrictions, all Halton Mock Trials for 2020 

have been canceled.  

We were fortunate this year to have an abundance 

of lawyers volunteer to be Judges and back-up 

Judges. We appreciate their willingness to learn 

the material ahead of time and take the time out of 

their day in order to have Halton students partici-

pate in the Mock Trial experience. We will be look-

ing to them to volunteer again next year.  

We also appreciate the lawyers who volunteered 

to coach Mock Trial Teams, often taking two and 

three days out of their week to work with the stu-

dents on their advocacy skills.  

We always have trouble finding Mock Trial coach-

es for Georgetown, Ontario. If you are a litigator in 

Georgetown and are willing to volunteer your time, 

even just once every other week, we would appre-

ciate you reaching out to us next year when we do 

a callout for Mock Trial coaches.  

Many lawyers have volunteered to speak in class-

rooms this year and they are very much appreciat-

ed. We may be sending out a request for virtual 

speakers shortly, as the anticipated online curricu-

lum comes into being.  

Please keep your eye out on emails sent through 

the Law Association asking for help.  

This year’s Mock Trial had a different funding for-

mula for Halton. We waived our OJEN bursary to 

allow those funds to go to regions which are not as 

economically fortunate as the Halton Region.  
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Your ad could  

appear here! 

If you would like to place an ad in an upcoming 

issue of the HCLA News, please see page 19 for  

advertising rates, or contact the  

Librarian at:  905-878-1272 or by email @ 

info@haltoncountylaw.ca 
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The Halton County Law Association 

Annual Charity Golf  Tournament 
Thursday, June 11, 2020 

 

Crosswinds Golf  & Country Club 
6621 Guelph Line, Burlington 
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CLASSIFIED ADS 

Looking for a Will 
 
Anyone with information regarding a Will for 
Brenda Jane Whitfield of Burliington (dob April 9, 
1956), who passed away in January 2020 is 
asked to contact her daughter, Nicole Gellie at 
bjwhitfield1269@gmail.com 

 

 

 
 

 

 

 

 

 

Connect with us on social media: 

www.haltoncountylaw.ca 

  
 https://www.facebook.com/HaltonCountyLawAssociation/ 

 

 @HaltonLawAssoc   

 

 Halton County Law Association  
           https://www.linkedin.com/company/halton-county-law-association 

mailto:bjwhitfield1269@gmail.com
https://twitter.com/HaltonLawAssoc
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